ORDINANCE NO. 10-2009 

AN ORDINANCE AUTHORIZING THE BOROUGH OF SPRING LAKE HEIGHTS TO CONVEY AN EASEMENT OVER A CERTAIN PORTION OF THE PUBLIC RIGHT OF WAY ADJACENT TO THE PROPERTY LOCATED AT 

504 SEVENTH AVENUE (BLOCK 74, LOT 9).


WHEREAS, Nicholas T. Zarabara and Rita M. Zarabara, the owners of the property (“property owners”) located at 504 Seventh Avenue, also known as Block 74, Lot 9 on the Tax Map of the Borough of Spring Lake Heights, seek a variance from the Zoning Board of Adjustment to construct an enclosed front porch on their residence at such location (the “property”); and


WHEREAS, the proposed front porch enclosure has a setback of less then 30 feet, which is nonconforming under the local building Code and requires a variance application to the Zoning Board of Adjustment; and


WHEREAS, the existing front porch and steps encroach approximately 1.8 feet into the public right of way (“ROW”) of Seventh Avenue; and
 

WHEREAS, the ROW encroachment (also referenced as the “easement area”) is depicted in more detail in the attached metes and bounds description prepared by Leon S. Avakian, Consulting Engineers, dated July 16, 2009, and the survey prepared by James J. Kuhn, P.L.S. of Seneca Survey Co., Inc., dated January 27, 2009, copies of which are attached hereto and are also available for public inspection in the Borough Clerk’s Office; and

WHEREAS, the granting of an easement by the Borough to the property owners is necessary in order to permit the existing front porch and steps to remain in their current location and for the property owners to proceed with their variance application to the Zoning Board of Adjustment; and

WHEREAS, the Mayor and Council do not object to the granting of an easement to the property owners for the ROW encroachment; and

WHEREAS, with respect to the within project, the Mayor and City Council have made the following findings and conclusions:


(1)

The encroachment into the ROW is de minimus, and will not interfere with use of the ROW by the public; and


(2)
The applicants are the only property owners that owns land immediately adjacent to the proposed easement area; and


WHEREAS, as a result, the Mayor and Council have determined to grant approval for an 
easement to permit the proposed projection into the Borough’s ROW, as set forth herein, and

have also determined that such approval shall be for nominal consideration; and


WHEREAS, the purpose of this Ordinance is to confirm said approval and to grant the necessary easement(s), in accordance with the New Jersey Local Lands and Buildings Law, N.J.S.A. 40A:12-1, et seq.; and 


 WHEREAS, the Mayor and Council do not wish for the granting of this easement to serve as a precedent for further encroachments into the Borough’s ROW areas elsewhere in the Borough, but rather declare that any and all such requests must be carefully reviewed by the Governing Body and considered strictly on a case-by-case basis, and that any such requests shall be granted only where substantial reasons are shown to justify and warrant the granting of the easement(s).


NOW, THEREFORE, BE IT ORDAINED, by the Mayor and Council of the Borough of Spring Lake Heights, in the County of Monmouth and State of New Jersey, as follows:
1.      That, pursuant to the New Jersey Local Lands and Buildings Law, N.J.S.A. 40A:12- 1, et seq., and specifically N.J.S.A. 40A:12-13(b)(5), the Borough of Spring Lake  Heights is hereby authorized to convey an easement to Nicholas T. Zarabara and Rita M. Zarabara, over certain portions of the public ROW abutting the property located at 504 Seventh Avenue (Block 74, Lot 9), as more particularly set forth above and as depicted in the metes and bounds description prepared by Leon S. Avakian, Consulting Engineers, dated July 16, 2009, and the survey prepared by James J. Kuhn, P.L.S. of Seneca Survey Co., Inc., dated January 27, 2009, copies of which are attached hereto and are also available for public inspection in the Borough Clerk’s Office; and
2.
That the easement referenced herein shall be granted for nominal consideration.

3.
That the easement referenced herein shall be extinguished upon removal of the front porch and steps structure.
4.
That the Mayor is authorized to execute and the Municipal Clerk to attest any and all documents that are necessary in order to effectuate the granting of this easement, which documents shall be in a form satisfactory to the Borough Attorney.

5.
That, following proper execution and notarization of the necessary easement documents, the same shall be recorded with the Monmouth County Clerk’s Office.

6.
That all costs and expenses associated with this matter shall be paid by the property owners, Nicholas T. Zarabara and Rita M. Zarabara. 

7.
That this Ordinance shall take effect immediately upon final passage and publication in accordance with the law.

8.
That the provisions of this Ordinance shall be severable.  In the event that any portion of this Ordinance is found to be invalid for any reason by any Court of competent jurisdiction, such judgment shall be limited in its effect only to the portion of the Ordinance actually adjudged invalid and shall not be deemed to affect the operation of any other portion thereof, which shall remain in full force and effect.

9.
That all other Ordinances or parts of Ordinances inconsistent herewith are hereby repealed to the extent of such inconsistencies.
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